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Qpi ni on by Hol tznman, Adm nistrative Trademark Judge:

An application has been filed by Platinum Technol ogy, Inc.
to register the term SQL- MODELER as a mark for the foll ow ng
goods: ?

Comput er software for use in database design

I mpl enent ation, adm nistration and nmanagenent; database

query and reporting; client/server application and database
devel opnent; reverse engi neering of databases; database

! Serial No. 75/024,894; filed Novenber 28, 1995 on the Princi pal
Regi ster alleging a bona fide intention to use the mark in comrerce
under Section 1(b) of the Trademark Act.
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per formance neasurenent and anal ysis; and for progranmm ng

and application devel opnment, and instructional manuals sold

as a unit therewth.

Regi stration has been finally refused under Section 2(e)(1)
of the Trademark Act on the ground that applicant’s mark is
nmerely descriptive of applicant’s goods.

Appl i cant has appeal ed. Briefs have been filed but an oral
heari ng was not requested. W affirmthe refusal to register.

Atermis nerely descriptive within the neaning of Section
2(e)(1) if it imediately conveys know edge of the ingredients,
qualities, or characteristics of the goods or services wi th which
it is used. Inre Gulay, 820 F.2d 1216, 3 USPQRd 1009 (Fed.
Cr. 1987). It is not necessary, in order to find a mark nerely
descriptive, that the mark descri be each feature of the goods,
only that it describe a single, significant quality feature, etc.
In re Venture Lendi ng Associ ates, 226 USPQ 285 (TTAB 1985).

Mor eover, the question of whether a particular termis nerely
descriptive nust be determ ned not in the abstract, but in
relation to the goods or services for which registration is
sought. See In re Engineering Systens Corp., 2 USPQd 1075 (TTAB
1986) .

The Trademark Exami ning Attorney contends that SQ.- MODELER
descri bes both the nature and function of applicant’s conputer
prograns as it is used "in nodeling an application’s operating

environment." I n support of his position, the Exam ning Attorney
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has relied on a dictionary listing for "SQ" as an acronym for
"structured query |anguage,"” a particular conputer |anguage. The
Exam ning Attorney has also relied on descriptive use of the
phrase "SQL nodels" in applicant’s product literature? as well as
excerpts fromtrade journals obtained fromthe NEXIS database to
denonstrate the use of "SQ nodel"” or "SQ nodeling"” in the
trade. Portions of these articles are reproduced bel ow (enphasis
added) :

HEADLI NE: . ... Wiich access nodel is right for

you?...BODY: ... The SQ nodels store individual SQ
statenents as rows in a matrix, and various efficiency

el enents or factors as columms....This brings up a point
concerning the | argest drawback of the Method I SQ. nodeling
approach. ... Data Based Advisor (April, 1996).
HEADLINE: . ... Here’'s how to use database and SQ. nodels to
tune your systemdesign....BODY:....details on building the
dat abase access nodel s and using the database and SQ. nodel s
to tune your systemdesign....To build the nodel, post the

results of the SQL anal ysis...against the database objects
the SQL statenents interact with. Data Based Advi sor
(June, 1996).

Logic Wrks Inc., the software tools conmpany out of
Princeton, New Jersey has | aunched version 2.5 of its
Erw n/ ERX SQL nodel ling tool. Conputergram | nternational
(January 5, 1996).

2 This literature was submitted by applicant in response to the
Exam ning Attorney’s request for information under Tradenmark Rul e
2.61(b).
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In addi tion, we have taken judicial notice of the follow ng
dictionary definitions of the words "nodel" and "nodeling."?
Model . (1) An approximation, representation, or idealization
of sel ected aspects of the structure, behavior operation, or
ot her characteristics of a real-world process, concept, or
system | EEE Standard Conputer Dictionary (1990).
Modeling....Sinulating a condition or activity by perform ng
a set of equations on a set of data. The Conputer d ossary
(8'" ed. 1998).
Applicant, on the other hand, argues that the industry term
SQ is conbined with "the root of another term-- MODEL -- to
formthe unitary expressi on SQ.- MODELER [whi ch] has no neaning in
the industry...." Applicant contends that if "nodel" were an
accepted termin the industry, the termwould not require an
explanation in applicant’s literature. Applicant concl udes that
since "nodel"” is not an accepted termin the industry, the term
"nmodel er” which the Exam ning Attorney was "totally unable to
find in use in the industry” cannot be descriptive. Mintaining
that the Exam ning Attorney has inproperly dissected its mark,
applicant contends that even the "dissected terns" are not
descriptive of applicant’s goods since applicant’s products "do

not nodel a |anguage." Applicant has relied on the existence of

four third-party registrations and two of its own registrations

® The Board may properly take judicial notice of dictionary

definitions, including definitions in technical reference works. See,
e.g., University of Notre Dame du Lac v. J. C. Gournet Food Inports
Co., Inc., 213 USPQ 594 (TTAB 1982), aff’d, 703 F.2d 1372, 217 USPQ 505
(Fed. Cir. 1983).
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for "SQ" conmbined with another term as evidence of the asserted
suggestiveness of SQ.- MODELER. Applicant argues, based thereon,
that if, for exanple, the registered term"SQ. FI NANCI ALS" for
accounting software is not "perceived as nerely descriptive,”

t hen SQ.- MODELER "can hardly be considered nerely descriptive of
Applicant’s goods...."

The evi dence nmade of record in this case convinces us that
the terns conprising the designation "SQ.-MDELER, " whet her al one
or in conbination, are nerely descriptive of applicant’s software
whi ch, as the Examining Attorney states, perfornms SQ. nodeling
functions. Applicant does not appear to dispute that "SQ" is a
recogni zed acronym for "structured query |anguage," a particul ar
conput er | anguage. |Indeed the dictionary definition submtted by
the Exami ning Attorney illustrates the descriptive nmeaning of
this termin the relevant trade. Moreover, as shown by the
dictionary entries and the Exam ning Attorney’s NEXI S references,
the ternms "nodel"” and "nodeling" are used in the conputer
i ndustry to describe the sinmulation or the process of sinulating
a dat abase system

The descriptive nmeaning of "SQ" and the term"nodel" in the
context of applicant’s identified software is further
denonstrated by applicant’s own product literature. Applicant
has indicated that the "ExplainSQ" program (described below) is

bei ng renamed " SQL- MODELER. "
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SQL statenents can have many optim zation plans. Explai nSQL
determ nes the best plan by allow ng you to execute the SQL
in the exact environnment the SQL will be enbedded in.

You can create a nunber of ExplainSQ initialization

paraneters...that will nodel your application’s operating

environment. This nmeans Expl ai nSQL can "understand” and
report performance statistics that are true to the way your
appl i cati on worKks.

Thus, an "SQ. nodel" is essentially a sinulation or a design
for an operational database using a standard conputer | anguage.
The record shows, and the Exam ning Attorney correctly points
out, that "SQ nodeling"” is an accepted practice for operational
testing and refinenent of database operation. By using the word
"nodel er"” in connection with SQ instead of "nodel" or
"nmodel i ng," applicant has not created a nondescriptive term The
rel evant purchasers of applicant’s software would be
sophi sticated individuals in the conputer field who would readily
understand the neaning of that word in relation to applicant’s
products. Such individuals would i nmedi ately recogni ze "nodel er”
as describing the software tool or the function used to create
the SQ nodel. The fact that applicant will be or intends to be
the first and/or only user of the term SQ.- MODELER for conputer
software is not dispositive where, as here, the term
unquesti onably conveys a nerely descriptive neani ng and woul d be
percei ved as such by the relevant public. Contrary to

applicant’s apparent contention, the absence of third-party uses

of the term does not serve to raise a presunption of
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registrability. See In re Eden Foods Inc., 24 USPQRd 1757, 1761
(TTAB 1992).

Mor eover, the conbination of "SQ." and "MODELER' does not
result in a termwhich is unique or any |ess descriptive than the
words taken alone. See In re Disc Jockeys Inc., 23 USPQd 1715
(TTAB 1992). Viewed either as individual words or a conbi ned
phrase, SQ.- MODELER i mmedi ately conveys the sane information to
the rel evant public about applicant’s products.

The four third-party registrations and two registrations
owned by applicant are not persuasive of a different result.

Applicant argues that these registrations may be used "to

I ndicate that a comonly registered el ement has a suggestive
meani ng for particul ar goods and services." W note that the
only common el enment of the registered and applied-for marks is
the term"SQ." and that the termis disclained in each

regi stration applicant has identified. Under the circunstances,
the conclusion to be drawn about the neaning of such ternms from
these registrations would be that "SQ." has been treated very
consistently by the Ofice as a nerely descriptive or otherw se
unregi strable term Thus, the nere existence of these

regi strations, containing only one of the elenents of applicant’s
mark, and a disclainmed elenent at that, hardly justifies the

registration of "SQL- MODELER' as a suggestive mark. Mbdreover, it

has been consistently held that third-party registrations are not
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concl usi ve on the question of descriptiveness. Each case nust
stand on its owm nerits and a mark which is nerely descriptive
shoul d not be registered nerely because ot her such marks appear
on the register.* See In re Consolidated G gar Co., 35 USPQd
1290 (TTAB 1995) and In re Schol astic Testing Service, Inc., 196
USPQ 517, 519 (TTAB 1977).

Decision: The refusal to register is affirnmed.

R F. G ssel

G D. Hohein

T. E. Holtzman

Adm ni strative Trademark
Judges, Trademark Tri al
and Appeal Board

“ W would also point out, in this regard, that while the nunerous
cases cited by applicant may provide guidance in determ ni ng whether a
particul ar designation is descriptive, those cases are not factually
anal ogous to the present case and thus, do not mandate a finding that
the present mark is not descriptive.



